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In accordance with the Open Public Meetings Act, this meeting notice was sent to individuals requesting notification of the
Department of Health, Washington Medical Commission (WMC) meetings. This agenda is subject to change. The WMC will take public
comment at the Policy: Interested Parties meeting. To request this document in another format, call 1-800-525-0127. Deaf or hard of
hearing customers, please call 711 (Washington Relay) or email civil.rights@doh.wa.gov.

The WMC is providing a virtual option for this meeting.

Virtual via Teams Webinar: Registration link can be found below.
Physical location: 111 Israel Rd SE, TC2 Room 153, Tumwater, WA 98501

Thursday, June 6, 2024

Open Session
10:00 am | Agenda

To attend virtually, please register here: WMC Policy: Interested Parties

The purpose of this meeting is to allow anyone to comment on and suggest changes to the WMC's
policies, guidance documents, procedures, and interpretive statements. The WMC encourages open
discussion on the items on this agenda.

Organizer: Pam Kohlmeier, MD, JD, Policy Manager

Procedure: Processing Complaints Against Medical Students, Residents, and Fellows
Review and discussion of current document and proposed revisions.

Draft with Track Changes on pages 3-6

Draft accepting above Track Changes (aka “clean”) on pages 7-10

Proposed Policy: Commissioner and Pro Tem Recusal Policy to Address Conflicts
2 | of Interest Pages 11-16
Discussion of proposed policy.

Proposed Policy: Artificial/Assistive Intelligence (Al)

3 | piscussion of proposed policy. Pages 17-23

Policy: Telemedicine, POL2021-02

. . . . . Pages 24-30
% | Review and discussion of current document and recommendation to rescind. 9es 2473

Open Forum

Interested parties may provide ideas for new policies or suggestions to reform an existing policy. The
5 | comment period for each speaker will be limited to two minutes. We also welcome written
comments, see below.

Public Comment

The public will have an opportunity to provide comments on any topic. If you would like to comment, please
use the Raise Hand function, or add your comments to the chat. Please identify yourself and who you
represent, if applicable. If you would prefer to submit written comments, please email
medical.policy@wmc.wa.gov by 5 pm on June 5, 2024.
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WASHINGTON

A\N :
Medical
Procedure 37 | Commission

Processing Complaints Against Medical Students;-
Residents; and Resident PhysiciansFeHews

Introduction

In carrying out its disciplinary role to protect the public, the Washington Medical Commission
(CommissionWME) occasionally receives complaints® against medical students and resident physicians (-
residents).-and-fellows: Because of the highly -supervised environment in which they practice, the
Commission providesWM&E-ereates this procedure for processing complaints against medical students and;
residents.-and-fellows>

Medical Students

Under authority of Revised Code of Washington (RCW) 18.71.030(8), medical students are retrequired-to-
havealicenseto-practicemedicine—Theyare-legally permitted to practice medicine in an accredited school
of medicine without a license, so long as the practice is pursuant to a regular course of instruction or
assignments from an instructor, or performed under the supervision or control of a licensed physician._
Medical 3-Since-medicalstudents are in the early stages of practicing medicine, have little control over their
practice environment, and are monitoredlearning in a highly structured,-and supervised environment. As.
such,-the-dean-ofthe medical school deans areis often better equipped to address concernsa-cencern than
the Commission.WME

However, if the Commission receives a complaint involving a boundary violation, sexual misconduct,
diversion of a medication or drug, criminal conviction, reckless behavior, or gross misconduct by a medical
student, the Commission may choose to investigate the complaint to protect the public. The Commission
may discipline a medical student for a finding of unprofessional conduct* under authority of RCW 18.71.230.

Residents

N For the purpose ofthls procedure the term " complalnt" incIudes a mandatory report under RCW 18. 130.070 and 18.130.080.

4 Unprofessional conduct is defined in RCW 18.130.180.
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Under authority of RCW 18.71.030(9), residents are legally permitted -and-fellows,-who-may-ermay-net

pessessalicense-to practice medicine_in a training program sponsored by a college or university or a hospital

in this state, pursuant to their duties as a trainee. Postgraduate clinical training programs generally require
each of their residents to initially obtain a limited license which permits them to ;5-de-ret-practice medicine
in connection with their duties in the residency program, though many residents seek full physician and
surgeon licensure as soon asindependently—Rather; they meet eligibility requirements which include the
successful completion of two years of postgraduate training. A limited license does not authorize a resident
to engage in any practice of medicine outside of their residency program, but full licensure does. Residents
practicing medicine within their program with a limited license have little control over their practice ira
learning-environment which, by design, provides ongoing learning opportunities with continuous evaluation
and feedback processesdesigned to cultivatedevelep the skills necessary to be a competent physician.
Attending physicians and program directors are An-attendingphysicianis-responsible for training their
residents onandfellows-aste the standardpreperstandards of care and professional conduct involving the
practice of medicine. Due to established supervisory roles within training programs, a residency program

director is generallyappropriate-behavier—Theattending physicianis-therefore in a better position than the

Commission to manage concerns involving one of their residents.

However, if the Commission receives a complaint involving a boundary violation, sexual misconduct,

diversion of a medication or drug, criminal conviction, reckless behavior, or gross misconduct by a resident

with a limited license, the Commission may choose to investigate the complaint to protect the public. The

Commission may discipline a resident with a limited license for a finding of unprofessional conduct under
authority of RCW 18.71.230. A limited license does not shield a resident, their supervising attending
physician, or their program director from being investigated or disciplined by the Commission to protect the
public.

than-the WMC-If -hewever; a resident-orfellew practices medicine outside of theirthe program and
independent of the supervision of the attending physician, such as in a moonlighting setting, the
CommissionWME is the appropriate entity to address complaints,cencerns and to take action if necessary..
Once a resident obtains full physician and surgeon licensure, even if performing duties within their residency

program (not in a moonlighting setting), the Commission is the appropriate entity to address complaints and

to take action if necessary.

Whether fully licensed as a physician and surgeon or not, if the Commission receivest a complaint

thatalleges that a resident is impairederfellow-engaged-inreckless-behavior or potentially impaired asgress-

raisconduct-the WMC may-investigate the result of a health condition,cemplaint-against the
Commissionresident-orfellow,and may ehoesete-open an investigation and consider making a

simultaneous referral to enthe Washington Physician Health Program (WPHP). attending-physicianas-welk

]Procedure\

*REW-=8-73-630(8)
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Commented [MM1]: In an effort to remove unnecessary
procedures from Policy consideration, | am recommending
deleting this entire section. The previous content
sufficiently discloses the approach of the WMC in these
cases and it could now be deemed a policy alone. The
procedure steps do not add anything at this point and
should be reserved to a mapped out process by Anjali.

Commented [KPS(2R1]: Spelling out the Commission’s
process allows Anjali to then do a process map based on
what it says, which could add clarity. Currently what was in
writing may not have been consistently being executed so
doing both may help to ensure what the Commission wants
done is what is done. As such, | would not recommend
removal at this time at least not until after our internal
process maps are completed, then scaling back may be ok
but | think doing it before that is done may unnecessarily
compromise transparency.




A. Complaints against medical students
1. A panel of the WMC reviews a complaint against a medical student.

2. The panel may consider thatelose the student is in training and whether the Commission is aware
of previous complaints, and then may decide to proceed in the following manner:

e Close the complaint;

e Close the complaintease and refer the complaintmatter to the dean of the medical school;

o |Open an investigation and consider making alsimultaneous referral to WPHP if a complaint
includes that-in-which the medical student is impaired or potentially impaired as the result
of a health condition. If WPHP determines that a medical student may be unable to
practice with reasonable skill and safety and that the medical student is not following the
requirements of the program, WPHP will make a report to the Commission pursuant to its
statutory reporting obligations (RCW 18.71.320 and RCW 18.130.175). The Commission may
choose to weigh WPHP's experience and expertise, the trust it places in WPHP as the
Commission’s approved physician health program, and WPHP's statutory reporting

obligations, in evaluating the credibility and seriousness of the report; ol ___ - | Commented [KPS(3]: [Dr. Bundy, is this possible with
N medical students?]

2-e Open an investigation iferreledunless the panel believes that the medical student may s
have engaged in a boundary violation, sexual misconduct, diversion of a medication or 1 Commented [KPS(4]: [Ask Dr. Chris Bundy if this is

possible and, all things considered, if this would help to
drug, reckless behavior, or gross misconduct, or if+asueh-a-<ase; the medical student was

strengthen the procedure.]
convicted of a crimepanelmay-choose-to-investigate the complaint.

B. Complaints against residents without a full physician and surgeon license fellows

1. If Apanelofthe WMCreviewsa complaint is against a resident without a full physician and

surgeon license, the redactions should state “resident”, rather than “respondent,” to alert the
Commission to the resident’s level of trainingerfelow.
2. A panel of the Commission reviews #—the—pane#beheves—the#e—was—a—breaeh—e#the—&tandﬁd-eﬁ
& =g o Age-the
redacted complalnt against rame-efthe resident, may conS|der thatease—frem the residentisin
training and whethererfelow-te the Commission is aware of previous complaints, and may decide
to proceed in the following manner:

e Close the complaint, with or without a referral to the Commission’s physician support
program (PSP);

e Close but refer the complaint to the resident’s residency program director;

e Open aninvestigation and consider making a simultaneous referral to WPHP if a complaint
includes that the resident is impaired or potentially impaired as the result of a health
condition. If WPHP determines that a resident may be unable to practice with reasonable
skill and safety and that the resident is not following the requirementsnasme of the
program, WPHP will make a report to the Commission pursuant to its statutory reporting
obligations (RCW 18.71.320 and RCW 18.130.175). The Commission may choose to weigh
WPHP’s experience and expertise, the trust it places in WPHP as the Commission’s
approved physician health program, and WPHP’s statutory reporting obligations, in
evaluating the credibility and seriousness of the report;
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e Open an investigation on the resident, if the panel believes that the resident engaged in

sexual misconduct, a boundary violation, diversion of a medication/drug, or was convicted
of a crime, and the safety of the public warrants opening an investigation; or
2-e Open an investigation on the resident, the attending physician, and/or the residency
program director, if the panel believes that the standard of care was violated, and the
safety of the public warrants opening such an investigation.

#o If the panel believes that the resident erfellewwas practicing independently outside of
their program and without the supervision of an attending physician or a licensed a-icense-
supervisor in an approved training program (e.g.,;-sb€h-as in a moonlighting environment),;
the panel shouldw+l treat the resident erfeltew-as it would any other licensed physician.
The panel may decide to investigate the resident erfellewand will not hold the attending
physician responsible for the resident’s actions-ef the resident-erfellow.

5:3.1f the CommissionWME takes disciplinary action against the resident’s attending physician or.
program director, the Commission\WME may consider restricting themthe-attendingphysician

from the-training medical students,ef residents or fellows, though the CommissionWM&E€ is not
limited to this particular sanction.

C. Complaints against residents with full physician and surgeon licenses

Complaints filed against a resident with a full physician and surgeon license should be handled using the
standard complaint process. The standard complaint process includes redactions stating “respondent,” not
“resident,” and their status of being a resident should generally not be considered in determining whether to
open an investigation, however, the panel may exercise discretion on a case-by-case basis.

Date of Adoption: July 10, 2020
Reaffirmed / Updated: N/A

Supersedes: N/A
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Processing Complaints Against Medical Students and
Resident Physicians

Introduction

In carrying out its disciplinary role to protect the public, the Washington Medical Commission (Commission)
occasionally receives complaints* against medical students and resident physicians (residents). Because of
the highly supervised environment in which they practice, the Commission provides this procedure for
processing complaints against medical students and residents.

Medical Students

Under authority of Revised Code of Washington (RCW) 18.71.030(8), medical students are legally permitted
to practice medicine in an accredited school of medicine without a license, so long as the practice is pursuant
to a regular course of instruction or assignments from an instructor, or performed under the supervision or
control of a licensed physician. Medical students are in the early stages of practicing medicine, have little
control over their practice environment, and are monitored in a highly structured, supervised environment.
As such, medical school deans are often better equipped to address concerns than the Commission.

However, if the Commission receives a complaint involving a boundary violation, sexual misconduct,
diversion of a medication or drug, criminal conviction, reckless behavior, or gross misconduct by a medical
student, the Commission may choose to investigate the complaint to protect the public. The Commission
may discipline a medical student for a finding of unprofessional conduct? under authority of RCW 18.71.230.

Residents

Under authority of RCW 18.71.030(9), residents are legally permitted to practice medicine in a training
program sponsored by a college or university or a hospital in this state, pursuant to their duties as a trainee.
Postgraduate clinical training programs generally require each of their residents to initially obtain a limited
license which permits them to practice medicine in connection with their duties in the residency program,
though many residents seek full physician and surgeon licensure as soon as they meet eligibility
requirements which include the successful completion of two years of postgraduate training. A limited
license does not authorize a resident to engage in any practice of medicine outside of their residency
program, but full licensure does. Residents practicing medicine within their program with a limited license

* For the purpose of this procedure, the term “complaint” includes a mandatory report under RCW 18.130.070 and 18.130.080.
2 Unprofessional conduct is defined in RCW 18.130.180.
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have little control over their practice environment which, by design, provides ongoing learning opportunities
with continuous evaluation and feedback processes to cultivate the skills necessary to be a competent
physician. Attending physicians and program directors are responsible for training their residents on the
standard of care and professional conduct involving the practice of medicine. Due to established supervisory
roles within training programs, a residency program director is generally in a better position than the
Commission to manage concerns involving one of their residents.

However, if the Commission receives a complaint involving a boundary violation, sexual misconduct,
diversion of a medication or drug, criminal conviction, reckless behavior, or gross misconduct by a resident
with a limited license, the Commission may choose to investigate the complaint to protect the public. The
Commission may discipline a resident with a limited license for a finding of unprofessional conduct under
authority of RCW 18.71.230. A limited license does not shield a resident, their supervising attending
physician, or their program director from being investigated or disciplined by the Commission to protect the
public.

If a resident practices medicine outside of their program and independent of the supervision of the attending
physician, such as in a moonlighting setting, the Commission is the appropriate entity to address complaints,
and to take action if necessary. Once a resident obtains full physician and surgeon licensure, even if
performing duties within their residency program (not in a moonlighting setting), the Commission is the
appropriate entity to address complaints and to take action if necessary.

Whether fully licensed as a physician and surgeon or not, if the Commission receives a complaint that that a
resident is impaired or potentially impaired as the result of a health condition, the Commission may open an
investigation and consider making a simultaneous referral to the Washington Physician Health Program
(WPHP).

Procedure

A. Complaints against medical students
1. A panel of the WMC reviews a complaint against a medical student.

2. The panel may consider that the student is in training and whether the Commission is aware of
previous complaints, and then may decide to proceed in the following manner:

e Close the complaint;

e Close the complaint and refer the complaint to the dean of the medical school;

e Open aninvestigation and consider making a simultaneous referral to WPHP if a complaint
includes that the medical student is impaired or potentially impaired as the result of a
health condition. If WPHP determines that a medical student may be unable to practice
with reasonable skill and safety and that the medical student is not following the
requirements of the program, WPHP will make a report to the Commission pursuant to its
statutory reporting obligations (RCW 18.71.320 and RCW 18.130.175). The Commission may
choose to weigh WPHP’s experience and expertise, the trust it places in WPHP as the
Commission’s approved physician health program, and WPHP's statutory reporting
obligations, in evaluating the credibility and seriousness of the report; or

PO Box 47866 | Olympia, Washington 98504-7866 | Medical.Commission@wmc.wa.gov | WMC.wa.gov

Page 2 of 4



e Open aninvestigation if the panel believes that the medical student may have engaged in a
boundary violation, sexual misconduct, diversion of a medication or drug, reckless
behavior, or gross misconduct, or if the medical student was convicted of a crime.

B. Complaints against residents without a full physician and surgeon license

1. If a complaint is against a resident without a full physician and surgeon license, the redactions
should state “resident”, rather than “respondent,” to alert the Commission to the resident’s level
of training.

2. A panel of the Commission reviews the redacted complaint against the resident, may consider that
the resident is in training and whether the Commission is aware of previous complaints, and may
decide to proceed in the following manner:

e Close the complaint, with or without a referral to the Commission’s physician support
program (PSP);

e Close but refer the complaint to the resident’s residency program director;

e Open aninvestigation and consider making a simultaneous referral to WPHP if a complaint
includes that the resident is impaired or potentially impaired as the result of a health
condition. If WPHP determines that a resident may be unable to practice with reasonable
skill and safety and that the resident is not following the requirements of the program,
WPHP will make a report to the Commission pursuant to its statutory reporting obligations
(RCW 18.71.320 and RCW 18.130.175). The Commission may choose to weigh WPHP’s
experience and expertise, the trust it places in WPHP as the Commission’s approved
physician health program, and WPHP's statutory reporting obligations, in evaluating the
credibility and seriousness of the report;

e Open aninvestigation on the resident, if the panel believes that the resident engaged in
sexual misconduct, a boundary violation, diversion of a medication/drug, or was convicted
of a crime, and the safety of the public warrants opening an investigation; or

e Open aninvestigation on the resident, the attending physician, and/or the residency
program director, if the panel believes that the standard of care was violated, and the
safety of the public warrants opening such an investigation.

e Ifthe panel believes that the resident was practicing independently outside of their
program and without the supervision of an attending physician or a licensed supervisor in
an approved training program (e.g., in a moonlighting environment), the panel should treat
the resident as it would any other licensed physician. The panel may decide to investigate
the resident and will not hold the attending physician responsible for the resident’s actions.

3. Ifthe Commission takes disciplinary action against the resident’s attending physician or
program director, the Commission may consider restricting them from training medical
students, residents or fellows, though the Commission is not limited to this particular sanction.

C. Complaints against residents with full physician and surgeon licenses

Complaints filed against a resident with a full physician and surgeon license should be handled using the
standard complaint process. The standard complaint process includes redactions stating “respondent,” not
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“resident,” and their status of being a resident should generally not be considered in determining whether to
open an investigation, however, the panel may exercise discretion on a case-by-case basis.

Date of Adoption: July 10, 2020
Reaffirmed / Updated: NJ/A

Supersedes: N/A
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Commissioner and Pro Tem Recusal Policy
to Address Conflicts of Interest

Introduction

Administrative proceedings are to be free from the impression that a participating member pre-judged the
matter at hand. In Washington Med. Disciplinary Bd. v. Johnston, the Supreme Court of Washington opined,
“Under the appearance of fairness doctrine, proceedings before a quasi-judicial tribunal are valid only if a
reasonably prudent and disinterested observer would conclude that all parties obtained a fair, impartial, and
neutral hearing.”*

Similarly, the Washington State Executive Ethics Board has issued advisory opinions regarding the Ethics in
Public Service Act, Chapter 42.52 of the Revised Code of Washington (RCW), and its application to
Boards/Commissions. That guidance has remained grounded in the basic concept that public servants are
not to be decision-makers involving matters that personally benefit them. Advisory Opinion number 96-09
includes that boards and commissions may require members to disclose their interests and abstain from
voting or attempting to influence votes when there is a conflict of interest.?

In compliance with the advisory opinion, the Washington Medical Commission (Commission) Code of
Conduct states that commissioners will, “recuse themselves and proactively disclose when there is a real or
potential conflict of interest, or the appearance of such a conflict.” This code of conduct aligns with the
Federation of State Medical Boards (FSMB) recommendation that boards adopt a conflict of interest policy.
Such a policy should include that no board member shall participate in the deliberation, making of any
decision, or taking of any action affecting the member’s own personal, professional, or pecuniary interest, or
that of a known relative or of a business or professional associate.

The Commission is committed to preventing bias from unjustly influencing Commission activities. The
purpose of this policy is to prevent biases from unjustly impacting licensing, investigations, policy-making,
and disciplinary matters. To further prevent bias from impacting Commission activities, the Commission
redacts practitioner (allopathic physician or physician assistant) identifying information including, but not
limited to, name, gender or gender identity, and race on applications and complaints. While redactions are
intended to prevent bias and to ensure fairness, they may unintentionally contribute to a commissioner not
immediately recognizing a conflict of interest. Once a commissioner or the Commission Executive Director

! Matter of Johnston, 99 Wash. 2d 466, 478, 663 P.2d 457, 464 (1983).
2Advisory Opinion on Disclosure Requirements for Boards and Commissions, Number 96-09, approved May 20, 1996, reviewed May
5, 2021, available at https://ethics.wa.gov/sites/default/files/public/AO%2096-09.pdf (Accessed April 8, 2024)
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becomes aware of a possible conflict of interest involving a commissioner, this recusal policy provides
guidance to proceed in a manner that avoids potential bias from compromising fundamental fairness.

This policy is intended to provide guidance for commissioners and pro tem appointees3 to prevent conflicts
of interest from potentially compromising fundamental fairness in the handling of Commission matters.

Legal Authority

United States Constitution

The 14" Amendment of the United States Constitution,* provides due process protection for individuals in
the U.S., not just practitioners, to protect against biased, unjust governmental adjudications. The United
States Supreme Court has clarified that due process protects against a likelihood of decision-maker bias from
impacting a fair adjudication,® and these protections have been further enhanced through Washington state
laws.

Revised Code of Washington

In Washington, commissioners are considered “state officers”, and as such are bound by the Ethics in Public
Service Act, chapter 42.52 RCW. Pertinent sections of this statute include the following:

RCW 42.52.020 Activities incompatible with public duties.
No state officer or state employee may have an interest, financial or otherwise, direct or
indirect, or engage in a business or transaction or professional activity, or incur an obligation
of any nature, that is in conflict with the proper discharge of the state officer's or state
employee's official duties.

RCW 42.52.030 Financial interests in transactions.
(1) No state officer or state employee, except as provided in subsection (2) of this section,
may be beneficially interested, directly or indirectly, in a contract, sale, lease, purchase,
or grant that may be made by, through, or is under the supervision of the officer or
employee, in whole or in part, or accept, directly or indirectly, any compensation,
gratuity, or reward from any other person beneficially interested in the contract, sale,
lease, purchase, or grant.

RCW 42.52.160 Use of persons, money, or property for private gain.

% To void redundancy, the term “commissioner’ henceforth includes a commissioner or a pro tem appointee.

5"Not only is a biased decisionmaker constitutionally unacceptable, but ‘our system of law has always endeavored to prevent even
the probability of unfairness.’ Where there is merely a general predilection toward a given result which does not prevent the agency
members from deciding the particular case fairly, however, there is no deprivation of due process.” Matter of Johnston, g9 Wash. 2d

466, 475, 663 P.2d 457, 462 (1983) (quoting In re Murchison, 349 U.S. 133, 136 (1955)).
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(1) No state officer or state employee may employ or use any person, money, or property
under the officer's or employee's official control or direction, or in his or her official custody,
for the private benefit or gain of the officer, employee, or another.

RCW 42.52.903 Serving on board, committee, or commission not prevented.
Nothing in this chapter shall be interpreted to prevent a member of a board, committee,
advisory commission, or other body required or permitted by statute to be appointed from
any identifiable group or interest, from serving on such body in accordance with the intent
of the legislature in establishing such body.

Guidance on Transparency Involving a Conflict of Interest and Recusal

There must be transparency in the handling of conflicts of interests involving Commission matters. To
prevent a conflict of interest involving public duties from compromising fairness, the Commission recognizes
that specific prohibitions in chapter 42.52 RCW must be read in conjunction with the exception specified in
RCW 42.52.903 and, in limited circumstances, that conflicts of interest may occasionally be unavoidable. A
commissioner’s employer or affiliated health systems may not, in and of themselves, create a conflict of
interest necessitating recusal; however, when any of these affiliations, or others, create a scenario in which
that a commissioner may financially, personally, or professionally benefit, or be harmed, that does
necessitate recusal.

The Commission adopts the following guidance:

Commissioners are responsible for handling conflicts of interest with full transparency at all times and
for recusing themselves from cases as soon as reasonably possible if they recognize a conflict of
interest that may compromise fairness, impartiality, or the appearance of impartiality;

No commissioner may be beneficially interested, directly or indirectly, in a decision in which they are
involved;

No commissioner may participate, in their official capacity, in a transaction involving the state with a
partnership, association, corporation, firm or other entity of which the commissioner is an officer,
agent, employee or member, or in which the commissioner owns a beneficial interest;

A commissioner is encouraged to announce their potential conflict of interest and recuse themselves
as soon as they first recognize the potential conflict, and if there is a true conflict they should leave the
room or call and not participate in any discussion involving the matter to avoid impartiality or the
appearance of impartiality; and

A commissioner must abstain from any discussion or vote taken by the Commission involving an
action (including contracting, rulemaking, or policy decisions) or transaction with any entity with
which the commissioner may benefit or be harmed (financially, personally, or professionally), and if a
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commissioner abstains from voting because of such involvement, such commissioner shall announce

for the record their reason for their abstention.

The following table should be used as a guide by a commissioner to determine whether a given
scenario is a (1) must disclose and recuse, (2) should disclose and recuse, or (3) should disclose but
unnecessary to recuse situation.

Situation CMT RCM Disposition | Hearing Panel
Panel
Vaguely know of the Should Disclose Should Disclose Should Disclose Should Disclose

patient or respondent
or opposing counsel or
expert witness

but unnecessary

to recuse

but unnecessary

to recuse

but unnecessary
to recuse

but unnecessary
to recuse

Any current or past
relationship* with the
patient or respondent

Must

Must

Must

Must

Previous or outside
awareness of the
incident that is the
basis of the complaint

Must

Must

Must

Must

Work at the same
facility where the
incident(s) occurred
that form the basis for
the complaint

Should

Should

Should

Should

Work in the same
hospital/healthcare
system where the
incident(s) occurred
that form the basis for
the complaint

Should

Should

Should

Should

Any current or past
relationship* with
opposing counsel

Should

Should

Should

Should

Any current of past
relationship* with
a fact witness

Must

Must

Must

Must

Any current of past
relationship* with
an expert witness

involved in the case

Must

Must

Must

Must

Any financial risk or
benefit to self or
someone the
commissioner has a
current or prior
relationship with
related to the case

Must

Must

Must

Must
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*A relationship includes, but is not limited to, friends, family, coworkers, and individuals involved in the same
Joint venture, business transaction, or lawsuit.

Procedure for Commissioner Recusal®

Internal Process Among Commissioners

To ensure fundamental fairness, a commissioner should notify the Panel Chair and the Executive Director of
any concerns they have regarding any commissioner’s, including but not limited to their own, inability to be
impartial. Disqualification processes and standards are addressed in the Administrative Procedure Act,
specifically in RCW 34.05.4257, in addition to the Model Procedural Rules for Boards, specifically in WAC 246-

11-2308.

Standards for Recusal
A commissioner should exercise sound discretion in choosing whether to be recused from participation and
voting regarding any matter. A commissioner should choose to be recused if they:

e Have adirect financial interest or relationship with any matter, party, or witness that would give
the appearance of a conflict of interest;

e Have afamilial relationship within the third degree of affinity with any party or witness; or

e Determine that they have knowledge of information that is not in the administrative record of a
contested case and that they cannot set aside that knowledge and fairly and impartially consider
the matter based solely on the administrative record.

Once a commissioner believes there may be a conflict of interest that has the potential to cause impartiality,
or an appearance of impartiality, the first step is for the commissioner who recognizes that conflict to alert
the Commission Executive Director. Then, in consultation with the Commission Executive Director, or their
designee, there will be a discussion with the commissioner with the potential conflict, if possible, to make a
clear determination of the following: (1) *must” recuse, (2) “should” recuse, or (3) “unnecessary” to recuse.
The determination will err on the side of recusal. If a conflict is recognized late, it will be addressed as soon as
possible.

& This recusal procedure was heavily influenced by Texas Administrative Code, Rule Section 187.42, with quotation marks omitted,
with modifications which incorporate Washington state law and ethics board guidance to ensure impartiality and to protect the public.
“(3) Any individual serving or designated to serve alone or with others as presiding officer is subject to disqualification for bias,
prejudice, interest, or any other cause provided in this chapter or for which a judge is disqualified. (4) Any party may petition for the
disqualification of an individual promptly after receipt of notice indicating that the individual will preside or, if later, promptly upon
discovering facts establishing grounds for disqualification. (5) The individual whose disqualification is requested shall determine
whether to grant the petition, stating facts and reasons for the determination. (6) When the presiding officer is an administrative
law judge, the provisions of this section regarding disqualification for cause are in addition to the motion of prejudice available
under RCW 34.12.050. (7) If a substitute is required for an individual who becomes unavailable as a result of disqualification or any
other reason, the substitute must be appointed by the appropriate appointing authority. (8) Any action taken by a duly appointed
substitute for an unavailable individual is as effective as if taken by the unavailable individual.” RCW 34.05.425.
8%(4) Any party may move to disqualify the presiding officer, or a member of the board hearing the matter, as provided in RCW
34.05.425(3)." WAC 246-11-230.
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The fact that a commissioner participated in another matter regarding a respondent, applicant, or matter
may not by itself mandate the commissioner’s recusal from other matters. If a commissioner is familiar with a
respondent or applicant due to serving on a panel or serving as a reviewing commission member, that alone is
generally not sufficient to warrant recusal. In the event that may potentially prejudice the rights of any party
to a fair proceeding, the presiding officer (presiding commissioner or health law judge) may cure any such
prejudice by an instruction to commissioners to not consider the statement during the course of the
proceeding or during deliberations or discussion related to the proceeding.

However, if the commissioner has prior knowledge of a situation from having served as a hospital quality
assurance reviewer or as an expert witness on a civil case involving the respondent or applicant, recusal is
warranted.

In summary, commissioners must recuse themselves if there is a conflict of interest and should recuse if there
is an appearance of a conflict of interest. If in doubt, the commissioner should discuss the possible conflict of
interest with the executive director and err on the side of recusal.

Date of Adoption: XXXX
Reaffirmed / Updated: NJ/A

Supersedes: N/A
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Artificial/Assistive Intelligence (Al) Policy

Introduction

The Washington Medical Commission (Commission) provides practitioners (physicians, physician
assistants, and anesthesiologist assistants) this policy to address the use of artificial/assistive/
augmented intelligence (Al) in their delivery of health care in the state of Washington. The
Commission recognizes the need for practitioners to understand how Al tools may be used safely in
their practices while Al technology continues to evolve. It is estimated that medical knowledge
doubles every 73 days,* that 30 percent of all the data generated worldwide is estimated to be health
care related,? and that Al may help to revolutionize the practice of medicine by assisting
practitioners with their healthcare delivery and data integration into electronic health records.3

While definitions involving Al continue to evolve, Executive Order 14110 issued by the President of
the United States in the fall of 2023 defined Al as follows:

The term “artificial intelligence” or “Al” has the meaning set forth in 15 U.S.C. 9401(3): a
machine-based system that can, for a given set of human-defined objectives, make
predictions, recommendations, or decisions influencing real or virtual environments. Artificial
intelligence systems use machine- and human-based inputs to perceive real and virtual
environments; abstract such perceptions into models through analysis in an automated
manner; and use model inference to formulate options for information or action.*

Federal regulators recognize that Al has the potential to improve patient care, augment practitioner
capabilities, and advance medical product development,> and the Commission concurs. As Al in
healthcare continues to evolve, the Commission provides this summary of responsibilities, risks,
benefits, and accountability considerations involving practitioners and the use of Al in their practice
of medicine.

*Densen, P. Challenges and opportunities facing medical education. Trans. Am. Clin. Climatol. Assoc. 122, 48 (2011).
2 RBC Capital Markets Episode 1: The Healthcare Data Explosion, available at
https://www.rbccm.com/en/gib/healthcare/episode/the healthcare data explosion (Accessed May 6, 2024).

3 Alanazi A. Clinicians' Views on Using Artificial Intelligence in Healthcare: Opportunities, Challenges, and Beyond.
Cureus. 2023 Sep 14;15(9):e45255. doi: 10.7759/cureus.45255. PMID: 37842420; PMCID: PMC10576621, available at
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC10576621/ (Accessed May 6, 2024).

4 Executive Order 14110 “Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence,” Section 3(b),
issued on October 30, 2023, and published in the Federal Register on November 1, 2023. Available at
https://www.federalregister.gov/documents/2023/11/01/2023-24283/safe-secure-and-trustworthy-development-and-
use-of-artificial-intelligence (Accessed May 6, 2024).

5 Artificial Intelligence & Medical Products: How CBER, CDER, CDRH, and OCP are Working Together Al Medical
Products Paper (fda.gov)
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Policy Statement

The Commission policy relating to the incorporation and use of Al tools in the practice of medicine is
grounded in the following principles: (1) mutual informed consent, and (2) autonomy of the
practitioner. Al may be used as a tool in the practice of medicine by practitioners. Regardless of
whether the practitioner is receiving trend analysis or algorithm treatment recommendations, the
practitioner is to remain directly involved in the care of the patient with one exception. The
practitioner may participate in quality assurance reviews of Al tools while remaining uninvolved in
direct patient care so long as they stay within the guardrails of evaluating for risk, safety, bias, and
effectiveness of the Al tools themselves. However, prior to the use of Al involving a patient’s care,
the following should occur:

1) Mutual Informed Consent. Generally, when reasonably possible, the patient or the
patient’s authorized representative should provide consent for the use of Al that may be
involved in their healthcare. That consent should include a specific discussion, either with
the practitioner or designee, about the Al tool and how it may be used and not simply
buried within a blanket consent document. Similarly, the practitioner should consent to
the use of Al in their workflow and in their delivery of healthcare for it to be used; and

2) Autonomy of the Practitioner. To be practicing within the standard of care using Al in the
practice of medicine, a practitioner must have the expertise to assess, diagnose, and treat
the patient in front of them, and, additionally, should understand the risks and benefits of
using Al for the specific function(s) for which it is to be used. Practitioners may not use Al
to expand their scope or specialty if they would not be competent to practice in that area
of medicine without the use of an Al tool.

3) Understanding Limitations and Education. The practitioner is encouraged to complete
continuing medical education (CME), including self-directed CME, to understand the
impact of bias, in addition to limitations in research, involving underrepresented
populations in health care technology applications such as Al. Prior to using a specific Al
tool, the practitioner should understand limitations including but not limited to the
potential for bias against populations that were not adequately represented in testing of
Al tools to prevent patient harm.

State and National Considerations

The Federation of State Medical Boards (FSMB) provided guidance in April of 2024 to state medical
boards, which includes the Commission, to help ensure the safe and effective use of Al to improve
patient care. The FSMB guidance document, adopted by the FSMB House of Delegates, is entitled
“Navigating the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,”
which incorporated input provided by the FSMB Ethics and Professionalism Committee. FSMB's
guidance on the use of Al in the practice of medicine includes the following:
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Artificial Intelligence (Al) holds tremendous potential to aid healthcare providers in
diagnosis, treatment selection, clinical documentation, and other tasks to improve
quality, access, and efficiency. However, these technologies introduce risks if
deployed without proper “guardrails” and understanding which may impact
considerations in clinical practice as well as regulatory processes of state medical
boards. By taking a proactive and standardized governance approach anchored in
ethical principles, state medical boards can promote safe and effective integration of
Al, in its various forms, while prioritizing patient wellbeing.®

As described in the FSMB guidance, multiple Al applications are already being used in healthcare “to
analyze large datasets to identify patterns, classify information, and make predictions to support

clinical decision-making.”” While still evolving, Al technology is currently being used in healthcare in
the following manner:

* Analyzing medical images thru computer vision systems,

* Reviewing medical records to improve communication thru interpretive services,

e Forecasting clinical trends using predictive algorithms and advanced data analytics,
e Supporting provider medical record documentation thru voice recognition, and

* Providing patient triage and education using “Chatbots.”®

The FSMB guidance described numerous benefits of the use of Al in the practice of medicine while
also providing guidance on regulatory accountability to limit risk. The following graph visualizes how
Al usage in areas of medical practice correlates with risk ratios and a corresponding need for
regulatory accountability.’

® “Navigating the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,” Adopted by the
FSMB House of Delegates April 2024, p.1, available at incorporation-of-ai-into-practice.pdf (fsmb.org)
7“Navigating the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,” Adopted by the
FSMB House of Delegates April 2024, p.3, available at incorporation-of-ai-into-practice.pdf (fsmb.org)
8 “Navigation the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,” Adopted by the
FSMB House of Delegates April 2024, p. 3, available at incorporation-of-ai-into-practice.pdf (fsmb.org)
9 “*Navigation the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,” Adopted by the
FSMB House of Delegates April 2024, p. 6, available at incorporation-of-ai-into-practice.pdf (fsmb.org)
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In the state of Washington, Governor Jay Inslee on January 30, 2024, issued Executive Order 24-01
on Artificial Intelligence, and defined the following terminology:

1) “Generative Al Technology” is a technology that can create content, including
text, images, audio, or video, when prompted by a user. Generative Al systems
learn patterns and relationships from large amounts of data, which enables
systems to generate new content that may be similar, but not identical, to the
underlying training data.

2) “High-Risk Generative Al System” means systems using generative Al technology
that creates a high risk to natural persons' health and safety or fundamental rights.
Examples include biometric identification, critical infrastructure, employment,
health care, law enforcement, and administration of democratic processes.

Additional definitions that aide in understanding this topic are as follows:

“Artificial intelligence” means any technology that can simulate human intelligence,
including but not limited to, natural language processing, training language models,
reinforcement learning from human feedback and machine learning systems.
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“Al-generated content” shall mean image, video, audio, print or text content that is
substantially created or modified by a generative artificial intelligence system such
that the use of the system materially alters the meaning or significance that a
reasonable person would take away from the content.*°

“Generative artificial intelligence system” shall mean any system, tool or platform
that uses artificial intelligence to generate or substantially modify video, audio, print
or text content.™

“Metadata” shall mean structural or descriptive information about data such as
content, format, source, rights, accuracy, provenance, frequency, periodicity,
granularity, publisher or responsible party, contact information, method of collection,
and other descriptions.**

Generative Al Technology and High-Risk Generative Al Systems are being developed rapidly in the
healthcare arena. Al technological advances may create educational, privacy, and use-related
challenges for practitioners. As Al technology continues advancing, practitioners must ensure that
their use, or their lack thereof, of Al in the practice of medicine complies with evolving standards of
care involving ethics and equity, decision making, and information management.

Standards of Care: Ethics and Equity Principles, Decision Making Influences, and
Information Management Responsibilities

A. Ethical and Equity Principles.

The Commission ensures the ethical and equitable delivery of healthcare by practitioners, whether
or not Al is being utilized, to protect patient safety. The Commission adopts the following FSMB'’s
guidance involving bias:

Al systems encumbered by false or inaccurate information may carry a bias that can
be detrimental to providers and harmful to patients. The principle of justice dictates
that physicians have a professional responsibility to identify and eliminate biases in
their provision of patient care, including those that may arise through biased Al
algorithms. Al also poses an opportunity to expand access to care for populations
historically marginalized and otherwise disadvantaged. Efforts must be made to

2 Commonwealth of Massachusetts HD 4788. Similarly, the Commission recognizes this definition in the state of
Washington.

* Commonwealth of Massachusetts HD 4788. Similarly, the Commission recognizes this definition in the state of
Washington.

2 Commonwealth of Massachusetts HD 4788 (applying the definition from 44 U.S.C.A. Section 3502(19)).
Similarly, the Commission recognizes this definition in the state of Washington.
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ensure that all patients have equitable access to the benefits of Al and that existing
disparities are not further exacerbated.®

The principle of justice dictates that physicians have a professional responsibility to identify and
eliminate biases, including avoiding the use of biased Al algorithms which may increase the risk of
patient harm, in their practice of medicine.

B. Informed Consent involving Decision-Making Influences.

Any practitioner using Al in the practice of medicine should obtain informed consent from the
patient, or the patient’s authorized representative, in advance of the use of Al in their treatment and
provide them with the option to receive treatment without the use of Al. Any Al system used in the
practice of medicine must be designed to prioritize the safety and well-being of individuals seeking
treatment and remain monitored by a practitioner to ensure its safety and effectiveness.*#

The Commission adopts the following FSMB’s guidance on Al decision-making influences:

Physicians may consider Al as a decision-support tool that assists, but does not
replace, clinical reasoning and discretion. Physicians should understand the Al tools
they are using by being knowledgeable about their design, training data used in its
development, and the outputs of the tool in order to assess reliability and identify and
mitigate bias. Once the treating physician chooses to use Al, they accept
responsibility for responding appropriately to the Al's recommendations. For
example, if a physician chooses to follow the course of treatment provided by an Al-
generated response, then they should be prepared to provide a rationale for why they
made that decision. Simply implementing the recommendations of the Al without a
corresponding rationale, no matter how positive the outcome may be, may not be
within the standard of care. Alternatively, if the physician uses Al and then suggests a
course of treatment that deviates from one delineated by Al, they should document
the rationale behind the deviation and be prepared to defend the course of action
should it lead to a less than optimal or harmful outcome for the patient. Generally, the
reason a physician provides for disagreeing with an Al's recommendation should be
because following that recommendation would not uphold the standard of care. As
with any tool, once it produces a result, the outcomes cannot be ignored; there must
be documentation reflecting how it was or will be utilized by the physician in the care
provided. While the expanded use of Al may benefit a physician, failure to apply
human judgement to any output of Al is a violation of a physician’s professional
duties.*

3 “Navigating the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,” Adopted by the
FSMB House of Delegates April 2024, p. 8, available at incorporation-of-ai-into-practice.pdf (fsmb.org)

* Modified wording with quotations omitted from wording within the Commonwealth of Massachusetts H.1974.

5 “"Navigating the Responsible and Ethical Incorporation of Artificial Intelligence into Clinical Practice,” Adopted by the
FSMB House of Delegates April 2024, p.6, available at incorporation-of-ai-into-practice.pdf (fsmb.org)
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C. Information Management Responsibilities.
1. Protecting Privacy.

The use of Al neither decreases a practitioner’s duty to protect privacy, nor alters the basic purpose
of patient medical records. Practitioners are encouraged to ensure they understand the
Commission’s Guidance Document of Medical Records.

2. Documentation.

The Commission recommends, but does not require, that practitioners practicing medicine in the
state of Washington do the following involving the documentation of their Al use.

Each generative artificial intelligence system used to create audio, video, text or print
Al-generated content should include on or within such content a clean and
conspicuous disclosure that meets the following criteria: (i) a clear and conspicuous
notice, as appropriate for the medium of the content, that identifies the content as Al-
generated content, which is to the extent technically feasible, permanent or uneasily
removed by subsequent users; and (ii) metadata information that includes an
identification of the content as being Al-generated content, the identity of the
system, tool or platform used to create the content, and the date and time the
content was created.*

Conclusion

This policy seeks to ensure the responsible incorporation and use of Al tools by practitioners in the
practice of medicine. Al holds promise of benefitting patients and practitioners; however,
irresponsible use will raise the risk of patient harm. Practitioners are encouraged to participate in
continuing medical education to gain awareness of the evolving risks, benefits, and alternatives of
the use of Al technologies in healthcare. In general, honoring professional standards involving ethics,
equity, informed consent, privacy, and documentation will help to minimize the risks to practitioners
and the patients that they treat as this technology continues to evolve.

Number: XXXX
Date of Adoption: XXXX
Reaffirmed: N/A
Supersedes: N/A

% Adapted from the Commonwealth of Massachusetts HD 4788. The Commission recognizes this guidance as a best
practice in the state of Washington but not a requirement.
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Introduction

The Washington Medical Commission (Commission) endorses the use of telemedicine as a tool
that has the potential to increase access, lower costs, and improve the quality of healthcare.
The Commission issues this policy statement to provide guidance to allopathic physicians and
physician assistants (practitioners) who use telemedicine to provide medical services to
Washington patients. This policy specifies the conditions under which a license is needed to
use telemedicine to treat a patient in Washington and delineates best practices when using
telemedicine to ensure that patients receive safe and appropriate care.

In 2014, the Commission issued Guidelines for the Appropriate Use of Telemedicine (MD2014-
03), establishing general practice standards for practitioners and initiating a patient-
practitioner relationship using telemedicine. In 2018, the Commission issued a policy on
Telemedicine and Continuity of Care (POL2018-01). This policy supersedes both the 2014
guidelines and the 2018 policy.

In 2017, Washington joined the Interstate Medical Licensure Compact (compact). The
compact, now in place in a majority of states, is intended to facilitate licensure for physicians
who practice in multiple states, allowing patients in underserved areas to more easily connect
with medical experts through telemedicine technologies.*

Policy
Definition of Telemedicine

For the purposes of this policy, the Commission defines telemedicine as a mode of delivering
healthcare services using telecommunications technologies by a practitioner to a patient or to

! Chapter 18.7aB RCW. For information on the compact, see http://www.imlcc.org/
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consult with another health care provider at a different physical location than the practitioner.
Telemedicine includes real-time interactive services, store-and-forward technologies, and
remote monitoring.

Store-and-forward technology is the asynchronous or non-simultaneous transmission of a
patient's medical information from an originating site to the health care provider at a distant
site that results in examination, medical diagnosis, or treatment of the patient. Remote
monitoring involves the use of digital technology to collect health data from a patient in one
location and electronically transmit that information securely to a health care provider in
another location for evaluation and treatment decisions.

Washington State Licensure Requirements for use of Telemedicine

The Commission deems the practice of medicine? to take place at the location of the patient

at the time of the encounter.3 Therefore, with a few exceptions detailed below, a practitioner

engaging in the practice of medicine with a patient located in Washington must hold an active
license to practice medicine in Washington.*

A practitioner licensed in Washington need not reside in Washington to use telemedicine to
treat a patient in Washington. A practitioner licensed in Washington who wishes to treat a
patient in another state will likely need a license to practice medicine in that state. The
practitioner should contact the other state’s medical board to find out the requirements for
treating patients in that state.

Exemptions to Washington State Licensure Requirements

The Commission recognizes several exceptions to the general rule that a practitioner is
required to have a license when treating a patient in Washington. The legislature created a
specific exemption to the licensure requirement for telemedicine practitioner-to-practitioner
consultations. The consultation exemption permits a practitioner licensed in another state in
which the practitioner resides to use telemedicine or other means to consult with a
Washington licensed practitioner who remains responsible for diagnosing and treating the
patient in Washington.® The law does not require real time communication between
practitioners.

Another circumstance in which the Commission does not require a license is when a patient
seeks a second opinion or a consultation with a specialist out of state, such as a cancer center,
and sends medical records to the specialist to review and provide input on treatment. In this
case, the specialist in the distant state does not need a license to practice medicine in
Washington to review the records and provide an opinion, but not treatment, regarding the
patient’s care. The specialist may communicate that opinion directly with the patient. The
patient may then choose to travel to see the distant practitioner for treatment or may choose

2 The practice of medicine is defined in RCW 18.71.011 .

3RCW 18.7aB.o10.

4 The performance of medical interpretation services by rendering a diagnosis based on examination of radiologic
imaging studies, tissue specimens or bodily fluid specimens for a patient located in Washington is the practice of
medicine in Washington and therefore requires a license in Washington.

5 RCW 18.71.030(6)
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to have the specialist coordinate care with a Washington-licensed physician under the
statutory exemption described above.

Another common situation that is not specifically addressed by a statutory exemption is when
a patient with an established relationship with a practitioner licensed in another state crosses
the border into Washington and requires medical care. In some cases, permitting the physician
in the patient’s home state to provide temporary continuous care is in the patient’s best
interest. This can arise in several common scenarios.

In the first scenario, a patient with an established relationship with a practitioner in the
patient’s home state travels to Washington for a limited time (e.g., vacation, business, or
education) and requires medical care. The patient’s out-of-state practitioner may be the best
person to provide care via telemedicine while the patient is temporarily in Washington. If the
practitioner knows that the patient will be residing in Washington for an extended period, the
practitioner should develop a plan for emergent treatment agreed to by the patient. This may
include a referral to a hospital or to a local specialist who can step in and assist in the case of
devolving medical or mental status.

In the second scenario, a patient who is receiving treatment for a condition by a practitioner in
a distant state moves to Washington and requires immediate medical care for that condition
but has not yet established a relationship with a Washington practitioner. For example, a
patient receiving psychiatric care and medication management from a psychiatrist in their
former state may have difficulty finding a psychiatrist in Washington. Temporary care lasting
up to 12 months via telemedicine by the patient’s established psychiatrist may be in the
patient’s best interest until the patient can find a Washington-licensed practitioner to take
over the care.

In the third scenario, a Washington resident travels to a distant state to obtain specialty care at
a major medical center, then returns home to Washington. The patient may prefer to directly
consult via telemedicine with the specialists who provided treatment to the patient in the
distant state. Requiring the patient to travel back to the major medical center to receive follow
up care could impose an unreasonable hardship on the patient. Permitting the practitioner at
the major medical center to provide follow up care via telemedicine is the most optimal
treatment plan for the patient.

In each of these cases, the patient needs are best served by having the practitioner who knows
the patient and has access to the patient’s medical records provide limited follow up care to
the patient. So long as the out-of-state practitioner provides temporary continuity of care to
the patient, the practitioner would not require a Washington license.

Standard of Care and Best Practices When Using Telemedicine

The Commission offers the following guidance to practitioners providing medical services
using telemedicine to ensure that patients receive safe and appropriate care:

The Commission will hold a practitioner who uses telemedicine to the same standard of care
and professional ethics as a practitioner using a traditional in-person encounter with a patient.
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The failure to follow the appropriate standard of care or professional ethics while using
telemedicine may subject the practitioner to discipline by the Commission.

Scope of practice

A practitioner who uses telemedicine should ensure that the services provided are consistent
with the practitioner’s scope of practice, including the practitioner’s education, training,
experience, and ability.

Identification of patient and practitioner

A practitioner who uses telemedicine should verify the identity of the patient and ensure that
the patient can verify the identity, licensure status, and credentials of all health care providers
who participate in the telemedicine encounter.

Establishing the Practitioner-patient relationship

A practitioner who uses telemedicine must establish a valid practitioner-patient relationship
with the person who receives telemedicine services. The relationship is established when the
practitioner agrees to undertake diagnosis or treatment of the patient and the patient agrees
that the practitioner will diagnose or treat the patient. A valid practitioner-patient relationship
may be established through telemedicine if the standard of care does not require an initial in-
person encounter.

Medical history and physical examination

Prior to providing treatment, including issuing prescriptions, a practitioner who uses
telemedicine should interview the patient to collect the relevant medical history and perform a
physical examination, when medically necessary, sufficient for the diagnosis and treatment of
the patient. A practitioner may not delegate an appropriate history and physical examination
to an unlicensed person or to a licensed individual for whom that function would be out of the
scope of the license.

Once a practitioner has obtained a relevant medical history and performed a physical
examination, it is within the practitioner’s judgment to determine whether it is medically
necessary to obtain a history or perform a physical examination at subsequent encounters.
The technology used in a telemedicine encounter must be sufficient to establish an informed
diagnosis as though the medical interview and physical examination had been performed in-
person by the practitioner. An on-line questionnaire does not constitute an acceptable medical
interview for the provision of treatment, including issuance of prescriptions, by a practitioner.
The standard of care requires direct interaction with a licensed practitioner.

Appropriateness of telemedicine

Only the treating practitioner may determine if telemedicine is appropriate for a given patient
encounter. A practitioner should consider the patient’s health status, specific health care
needs, and specific circumstances, and use telemedicine only if the risks do not outweigh the
potential benefits and it is in the patient’s best interest. If a practitioner determines that the
use of telemedicine is not appropriate, the practitioner should advise the patient to seek in-
person care.
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Informed consent

A practitioner who uses telemedicine should ensure that the patient provides appropriate
informed consent, whether oral or written, for the medical services provided. A practitioner
need not obtain informed consent in an emergency situation or in other situations recognized
by Washington law.

Coordination of care

When medically appropriate, a practitioner who uses telemedicine should make referrals to the
patient for in-person services that can be delivered in coordination with the telemedicine
services. The practitioner should provide a copy of the medical record to other treating
practitioners and to the patient upon request.

Follow-up care

A practitioner who uses telemedicine should have access to, or adequate knowledge of, the
nature and availability of local medical resources, including emergency services, to provide
appropriate follow-up care to the patient following a telemedicine encounter.

Medical records

A practitioner who uses telemedicine should maintain complete, accurate, and timely medical
records for the patient when appropriate, including all patient-related electronic
communications and instructions obtained or produced in connection with the patient visit.
The records must be made available to the patient upon request.

Privacy and security

A practitioner who uses telemedicine should ensure that all telemedicine encounters comply
with the privacy and security measures in the Washington Uniform Health Care Information
Act, chapter 70.02 RCW, and of the federal health insurance portability and accountability act?
to ensure that all patient communications and records are secure and remain confidential.

Mobile medical technology

The federal food and drug administration (FDA) regulates the safety and efficacy of medical
devices, including mobile medical applications that meet the definition of “device” under the
FDA Act, particularly apps that pose a higher risk if they do not work as intended.

A practitioner who uses a mobile medical technology application that meets the definition of a
device under the federal food and drug act, or relies upon such technology, should ensure the
application has received approval by the federal food and drug administration or is in
compliance with applicable federal law.®

& Some examples of exceptions to the requirement to provide informed consent are the emergency exception,
RCW 7.70.050(4), RCW 18.71.220; medical holds for minors, RCW 26.44.056; and the therapeutic privilege
recognized in Canterbury v. Spence, 464 F.2d 772 (D.C. Cir. 1972, cert. denied, 409 U.S. 1064 (1972); Holt v. Nelson,
11 Wn. App. 230, 523 P.2d 211 (1974), rev. denied, 84 Wn. 2d 1008, 523 P.2d 211 (1974).

7 Also known as the HIPAA Privacy Rule, 45 CFR Part 160, subparts A and E or Part 164.

8 See https://[www.fda.gov/medical-devices/digital-health-center-excellence/device-software-functions-including-
mobile-medical-applications

POL2021-02 Page 5 of 6


https://app.leg.wa.gov/rcw/default.aspx?cite=70.02&full=true
https://app.leg.wa.gov/RCW/default.aspx?cite=7.70.050
https://app.leg.wa.gov/rcw/default.aspx?cite=18.71.220
https://app.leg.wa.gov/rcw/default.aspx?cite=26.44.056
https://www.fda.gov/medical-devices/digital-health-center-excellence/device-software-functions-including-mobile-medical-applications
https://www.fda.gov/medical-devices/digital-health-center-excellence/device-software-functions-including-mobile-medical-applications

Those applications used by a physician or patient that do not have the data to support their
claims may be investigated by the consumer protection division of the Federal Trade
Commission (FTC). If the Commission receives complaints about such apps or devices that are
deemed outside its jurisdiction, the Commission will advise the complainant to contact the
FDA or the FTC as appropriate.

Artificial intelligence

A practitioner who uses artificial intelligence (Al) tools as part of telemedicine to diagnose or
treat a patient in Washington should:

(a) Understand that use of an Al tool and acceptance of suggested diagnosis or related
treatment plan is at the discretion of the treating practitioner;

(b) Understand the limitations of using an Al tool, including the potential for bias against
populations that are not adequately represented in testing the tool.

A practitioner who uses Al should complete a self-directed CME (category II-V) on bias and
underrepresented populations in health care technology applications such as Al.

POL2021-02 Page 6 of 6



STATE OF WASHINGTON

DEPARTMENT OF HEALTH
Olympia, Washington 98504

NOTICE OF ADOPTION OF APOLICY STATEMENT

Title of Policy Statement: Telemedicine | Policy Number: POL2021-02
Issuing Entity: Washington Medical Commission

Subject Matter: Defining and providing guidance on Telemedicine usage.
Effective Date: November 19, 2021

Contact Person: Michael Farrell, JD
Policy Development Manager
16201 E Indiana Avenue
Suite 1500
Spokane Valley, WA 99203
(509) 329-2186
michael.farrell@wmc.wa.gov

OFFICE OF THE CODE REVISER
STATE OF WASHINGTON

FILED
DATE: December12, 2021
TIME: 4:54PM

WSR 22-01-092



mailto:michael.farrell@wmc.wa.gov

	Cover
	Agenda
	Procedure: Processing Complaints Against Medical Students, Residents, and Fellows
	Track Changes
	Clean

	Proposed Policy: Commissioner and Pro Tem Recusal Policy to Address Conflicts of Interest
	Proposed Policy: Artificial/Assistive Intelligence (AI)
	Policy: Telemedicine



